STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
BETH MULLI GAN McKNI GHT,
Petiti oner,
VS. Case No. 00-3845

SEARS TERM TE & PEST CONTROCL,

Respondent .

e’ N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, the Division of Adm nistrative
Hearings, by its duly-appointed Adm nistrative Law Judge,
Fred L. Buckine, held a formal hearing in this case on March 28,
2001, in Ol ando, Florida.

APPEARANCES

For Petitioner: Beth Milligan MKnight, pro se
3083 Erskine Drive
Ovi edo, Florida 32765

For Respondent: Donald C. Works, |11, Esquire
Ant hony J. Hall, Esquire
Jackson Lewis Schnitzler & Krupman
390 North Orange Avenue
Suite 1285
Ol ando, Florida 32802-1641

STATEMENT OF THE | SSUE

Whet her Petitioner, Beth Milligan MKnight, was term nated
fromher position with Respondent as a Call Center tel ephone

operator on or about August 28, 1997, based on her sex,



(pregnancy), in violation of Section 760.10(1)(a), Florida
Statutes (1997).

PRELI M NARY STATEMENT

On Decenber 12, 1997, Petitioner (Ms. MKnight) filed a
Charge of Discrimnation with the Florida Conmm ssion on Hunan
Rel ati ons (FCHR) chargi ng Respondent, Sears Termte & Pest
Control (Sears), with enploynent discrimnation based on sex.
FCHR, by letter dated May 22, 2000, advised it had not conpleted
its investigation of Petitioner's conplaint and |isted severa
options for Petitioner's consideration. Petitioner elected to
wi t hdraw her discrimnation charge and file a Petition for
Relief to proceed with an adm nistrative hearing as provided
under Section 760.11(4)(b) and (8), Florida Statutes. On
Sept enber 15, 2000, FCHR referred this nmatter to the D vision of
Adm ni strative Hearings for formal hearing de novo.

On Decenber 4, 2000, a Notice of Hearing was issued setting
the final hearing for January 30, 2001. On January 12, 2001,
Respondent filed a Motion for Continuance, and on January 19,
2001, an Anended Notice of Hearing was issued with the final
heari ng reschedul ed for February 27, 2001. On February 12,

2001, Petitioner filed a Motion for Continuance, and on
February 19, 2001, a second Anended Notice of Hearing was issued

with the final hearing rescheduled for March 28, 2001.



At the final hearing, Petitioner, Beth MKnight, appeared
pro se. Ms. MKnight testified in her owm behal f and offered
12 exhibits, 11 (P1-11) of which were received in evidence.
Respondent presented the testinony of two wi tnesses and one
exhi bit that was received in evidence. The parties were given
ten days after the filing of the transcript of these proceedi ngs
to file their Proposed Findings of Fact and Concl usi ons of Law.

On April 5, 2001, Respondent filed the deposition
transcript of Beth MKnight taken March 13, 2001. On April 9,
2001, Respondent filed the Enpl oyee Separation Statenent for
Er ski n Nunn, who was Assi stant Manager of the Sears Call Center
during the period of Petitioner's enploynent and term nation.
On April 24, 2001, Respondent filed a Mtion for Extension of
Time to file Proposed Findings of Fact and Concl usi ons of Law,
and the Order granting the notion was issued April 30, 2001. A
Transcript was filed on May 3, 2001. Respondent's Proposed
Fi ndi ngs of Fact and Concl usions of Law was filed on May 15,
2001, as was Petitioner's Mtion For Extension of Tinme to file
Proposed Fi ndi ngs of Fact and Conclusions of Law. The O der
granting Petitioner's Request for an Extension of Tine to file
Proposed Fi ndings of Fact and Concl usi ons of Law was issued on
May, 16, 2001. Based upon all of the evidence, the follow ng

findings of fact are determ ned:



FI NDI NGS OF FACT

1. The Respondent, Sears Termte & Pest Control, is an
enpl oyer as that termis defined under the Florida Gvil Rights
Act of 1992.

2. Petitioner was enpl oyed by Respondent as a Termte
Techni cian. Her duties included servicing existing custoners,
solicitation of contract renewals, and the sale of contracts to
new custoners during the relevant period April 1, 1997 through
term nation on August 28, 1997.

3. Petitioner was earning between $800.00 to $1, 300.00 per
nont h, a conbi nati on of hourly wages from servicing existing
custonmers and from comm ssions from her sale of renewals and of
new contracts. Each week Respondent paid Petitioner an advance
draw of $225.00 and at the end of the nonth, previously paid
draws were deducted from Petitioner's conm ssions earned during
t he preceding nonth. Conm ssions paid Petitioner were el even
percent on contract renewals and twel ve percent on new contract
sales. Petitioner worked an average of 30 to 60 hours each week
during her enploynent wi th Respondent.

4. Ed Blunenthal was Petitioner's inmmediate supervisor and
zone manager. Petitioner was assigned to the Ovedi a/ Geneva/

Chul uota route for the service of existing custonmers and for the
solicitation of new custonmers. Though he coul d assign

Petitioner routes within his zone, Blunmenthal had no authority



to transfer Petitioner fromhis technician service center to
anot her service center.

5. Ed Blunenthal assigned Petitioner a conpany vehicle and
permtted her to take the vehicle honme overni ght to provide
technicians nore route tinme to service custoners and additiona
time for sales of contracts to new custoners.

6. On August 4, 1997, at about 7:30 a.m, Petitioner
arrived at the Sears Longwood district office for her daily
assignnments. Petitioner infornmed Ed Bl unmenthal of her recently
confirmed pregnancy (about three and one-half nonths at that
time). Petitioner initiated a discussion with Ed Bl unent hal
regardi ng her desire to continue working as a technician until
the end of August, thereby enabling her to earn additiona
commi ssions. Petitioner specifically requested that, if
possi bl e, her requested transfer to the call center becone
effective the first Monday of the follow ng nonth, Septenber 1
1997.

7. Ed Blunmenthal, w thout prom sing specific results,
assured Petitioner that he woul d nake sonme calls and see what he
could do with her transfer request. Wthin the next few hours,
Ed Bl unment hal called Petitioner into his office and inforned her
he had a tel ephone conversation with his manager, Kenp Anderson,
regardi ng her request for transfer to the call center. Ed

Bl unenthal instructed Petitioner to contact Robert d eeson, cal



center director, for further details regarding the requested
transfer. Ed Blunenthal, at that tinme, reassigned Petitioner to
a new service-solicitation route.

8. Petitioner worked as a service technician on her newy
assigned route until August 19, 1997. On that date, Robert
A eeson, instructed Petitioner to report to the Edgewater Drive
corporate office and contact Erskin Nunn, call center manager,
for an interview and di scussion of her technical and secretari al
skill's background.

9. During the course of her interview with Erskin Nunn,
Petitioner alleged M. Nunn said, "A worman in your condition
shoul d not be doing that kind of work . . . crawing around
attics with guys."” Petitioner understood Nunn's comment to have
been nade in reference to her recently announced pregnancy.

10. Petitioner did not report Erskin Nunn's conment about
her pregnancy to Ed Bl unenthal, Robert d eeson, Kenp Anderson or
t he Human Resource Director at or near the tinme the statenent
was made. Though upsetting to her, Petitioner did not consider
Nunn's comrent to have an inpact on her continued enpl oynent
w t h Respondent.

11. Erskin Nunn hired Petitioner and informed her that
August 20, 1997, training class would be her first work day.
Robert G eeson testified that training class was mandatory for

every call center worker



12. The actual transfer of Petitioner fromthe service
center to the call center was acconplished by verba
comuni cations from Ed Blunenthal to Kenpt Anderson to Robert
G eeson to Erskin Nunn.

13. Petitioner nade repeated requests to Ed Bl unent hal,

Er skin Nunn, Robert d eeson, and Kenpt Anderson to start her new
assi gnnent on Septenber 1st. The requests were deni ed.

14. Petitioner's request for a Septenber 1, 1997, starting
day for her transfer to the call center was nmade to Kenpt
Anderson. During the nmeeting with Petitioner, Anderson said, "A
woren in your condition should not be doing this."

15. From August 20 through August 24, there were daily
t el ephone calls between Petitioner and Robert G eeson. d eeson
inquired if Petitioner was coming to work and Petitioner
responded that due to her lack of personal transportation and
her requested starting day of Septenber 1st she would not be in
to work. By Septenber 24th, Petitioner had not appeared for
training as requested, and Robert d eeson fired Petitioner on
Sept enber 25, 1997.

16. On Novenber 26, 1997, three nonths after Petitioner's
term nati on on August 28, 1997, Robert d esson fired Erskin
Nunn. Nunn's termnation letter listed the reason for his

di smi ssal as "inappropriate behavior in the workplace." The



"i nappropriate behavior" was two or nore sexual harassnent
of fenses nmade toward femal e enpl oyees by Erskin Nunn.

17. Petitioner first raised Nunn's sexual harassnent
conduct during her cross-exanm nation of Robert G eeson at the
final hearing.

18. Robert d eeson acknow edged that his firing of Nunn
was, in fact, because of Nunn's repeated sexual harassnent
conduct toward fenal e enpl oyees at Sears.

19. Respondent's handbook, "Enpl oyee Personnel Policies
Manual ," February 1997, was given to Petitioner at the tinme of
her initial enploynent. The manual contains the conpany's
bl anket reservation of the "right to transfer enployees to
what ever job or |ocation may be necessary to acconplish the
obj ectives of the conpany."

20. The actual transfer of Petitioner fromthe service
center to the call center was acconplished by verbal
conmmuni cations from Ed Bl unenthal to Kenpt Anderson to Robert
A eeson and finally to Erskin Nunn.

21. Robert deeson, at all tinmes pertinent hereto, as
director of the Custoner Service Center (call center) was
responsi bl e for the overall operational functions of the cal
center. @ eeson gave Esrkin Nunn, call center nmanager, sole
authority to hire and to train personnel to work in the cal

center.



22. Erskin Nunn, at all tines pertinent hereto, was Robert
G eeson's assistant. M. Nunn reported directly to Robert
A eeson who reported directly to Kenp Anderson

23. At all tinmes pertinent hereto, Kenp Anderson was
District Manager, with duties and responsibilities for an area
just north of Vero Beach to Gainesville, consisting of seven or
ei ght zones offices, several hundred trucks and enpl oyees and
adm nistrative staff. He was responsible for sales and renewal s
on a nonthly basis, enployee retention, custoner services, and
basi ¢ operational functions. M. Anderson was Ed Bul nenthal and
Robert d eeson's inmedi ate supervi sor

24. As district manager, Kenp Anderson was the first
person called by Ed Bul nenthal to convey Petitioner's pregnancy
condition and her transfer request. Robert G eeson, call center
manager, reported directly to Kenpt Anderson. Accordingly, Kenp
Anderson's testinony, that he did not have authority to grant
Petitioner's request for transfer, nor could he alter her
starting date for training in the call center, nor was he
involved in her termnation, is suspect.

CONCLUSI ONS OF LAW

25. The Division of Administrative Hearings has
jurisdiction over the subject natter and the parties to this
action in accordance with Section 120.57(1), Florida Statutes.

The parties were duly noticed for the adm nistrative hearing.



26. Petitioner, Beth Mulligan MKnight, is a "person”
wi thin the neaning of Section 760.02(6), Florida Statutes.
Petitioner is an "Aggrieved person” within the neani ng of
Section 760.02(10), Florida Statutes.

27. Respondent, Sears, is an "enployer" within the neaning
of Section 760.02(7), Florida Statutes.

28. Petitioner clains that Respondent has unlawfully
di scri m nated agai nst her based upon her sex.

29. The statutory basis for Petitioner's claimis set
forth in Section 760.10(1)(a), Florida Statutes, which states:
(1) It is an unlawful enploynent practice

for an enpl oyer:

(a) To discharge or to fail or refuse to
hire an individual, or otherwse to

di scrim nate agai nst any individual wth
respect to conpensation, terns, conditions,
or privileges of enploynment, because of such
i ndividual's race, color, religion, sex,

nati onal origin, age, handicap, or marita

st at us.

30. The Florida Cvil R ghts Act of 1992 is patterned
after Title VII of the Civil Rights Acts of 1964 and 1991, 42
U S.C. Section 2000, et seq., as well as the Age Discrimnation
in Enpl oynment Act (ADEA), 29 U. S.C Section 621, et seq.
Federal case law interpreting Title VII and the ADEA is

applicable to cases arising under the Florida Act. See Florida

Departnent of Conmunity Affairs v. Bryant, 586 So. 2d 1205 (Fl a.

1st DCA 1991).

10



31. It is unlawful to discrimnate agai nst an enpl oyee due

to pregnancy. See Francis M O Loughlin v. Evelyn Pinchback,

Sheriff of Saint Johns County, 579 So. 2d 788, 791 (1lst DCA

1991) and cases cited therein. The Pinchback Court, addressing
pre-enption, held that:

In Florida there is a | ong-standing rul e of
statutory construction which recogni zes that
if a state law is patterned after a federa

| aw on the same subject, the Florida | aw
wi |l be accorded the sane construction as in
the federal courts to the extent the
construction is harnonious with the spirit

of the Florida legislation. Kidd v. Gty of
Jacksonville, 97 Fla. 297, 120 So. 556
(1929); WMassie v. University of Florida,
570 So. 2d 963 (Fla. 1st DCA 1990); Holl and
v. Courtsey Corporation, 563 So. 2d 787
(Fla. 1st DCA 1990). Conti nuing, the

Pi nchback Court, held that "It is undi sputed
that Florida's Human Rights Act is patterned
after Title VIl of the Cvil R ghts Act of
1964, 42 U.S.C. Sec. 2000e-2. School Board
of Leon County v. Waver, 556 So. 2d 443
(Fla. 1st DCA 1990).

32. In General Electric Conpany v. G lbert, 429 U S. 125,

97 S. Ct. 401, 50 L.Ed 343 (1976), the Suprene Court held that:

di scrim nation on the basis of pregnancy was
not sex discrimnation under Title VII.
However, in 1978, in response to the Gl bert
deci sion, Congress anended Title VIl by
enacting the Pregnancy Discrimnation Act of
1978 (PDA). 42 U.S.C. Section 200-e (k).
The PDA specifies that discrimnation on the
basi s of pregnancy is sex discrimnation,
and therefore violative of Title VII. [FN1]
Florida has not simlarly anmended its Human
Ri ghts Act to include a prohibition against
pregnancy- based di scri m nati on.

11



FN1. Section 701(k), the definitiona
Section of Title VII, provides, in part:

The ternms "because of sex" or "on the basis
of sex" include, but not limted to, because
of or on the basis of pregnancy, childbirth,
or related nedi cal conditions, and wonen

af fected by pregnancy, childbirth, or

rel ated nedi cal conditions shall be treated
the sanme for all enploynent-rel ated

pur poses, including receipt of benefits
under fringe benefit prograns, as other
persons not so affected but simlar in their
ability or inability to work, and nothing in
Section 703(h) of this title shall be
interpreted to permt otherw se.

33. The law affords no protection fromdiscrimnation
unl ess the enpl oyee engages in an adverse enpl oynment acti on.

Bristowv. Daily Press, 770 F.2d 1251 (4th G r. 1985).

Respondent took adverse enpl oynent action against Petitioner by
termnating Petitioner's enploynent. The remaining issues are
whet her the adverse enpl oynent action was taken agai nst
Petitioner because of her sex or any other prohibited status or
i f Respondent sexually harassed Petitioner.

34. In a case of alleged discrimnation, the enployee
carries the burden of establishing that an unl awful enpl oynent
practice has occurred. 1In this regard the instructive |anguage

found in Texas Departnent of Community Affairs v. Burden, 450

U S 248, 101 S. C. 1089 (1981) bears repeating. There the
Court held that the term nated enpl oyee carries the burden of

provi ng by a preponderance of the evidence a prima facie case of

discrimnation. Denonstrating a prinma facie case is not

12



onerous; it requires only that the plaintiff establish facts

adequate to permt an inference of discrimnation. Holifield v.

Reno, 115 F.3d 1555 (11th Gr. 1997). |If the enpl oyee succeeds,
the burden then shifts to the enployer to articulate a

| egitimate, nondi scrimnatory reason for the enpl oyee's

term nation. Should the enployer neet this burden, the enpl oyee
must then prove by a preponderance of evidence that the
legitimate reasons offered by the enpl oyer were not its true
reasons, but were instead a pretext for discrimnation.

Burdi ne, supra. See also Jones v. Bessener Carraway Medica

Center, 137 F.3d 1306 (11th G r. 1998).
35. Petitioner has the initial burden of establishing a

prim facie case of discrimnation. Rosenbaum v. Southern

Manat ee Fire and Rescue District, 980 F. Supp 1469 (MD. Fla.

1997); Andrade v. Morse Qperations, Inc., 946 F. Supp 979, 984

(MD. Fla. 1996). Petitioner nust show by a preponderance of
evidence that: she is nmenber of a protected class; she suffered
an adverse enpl oynent action; she or others simlarly situated
non- prot ected individuals received dissimlar treatnent; and
sufficient evidence of bias to infer a causal connection between
her sex (pregnancy) and the disparate treatnent. 980 F. Supp at
1472. Failure to establish the |ast prong of the foregoing

conjunctive test is fatal to a claimof discrimnation.

13



Mayfield v. Peterson Punp Conpany, 101 F.3d 1371 (11th Cir.

1996) .

36. It is clear that Ms. Beth Mulligan McKnight is a
menber of a protected class based upon her gender and pregnancy
and that she is qualified to acconplish her job as a call center
t el ephone operator. It is equally clear that she has suffered
an adverse enploynent action in that she was termnated. Ms.
McKni ght, pronpted by her pregnancy, voluntarily made a request
to be transferred fromone work-center to another work-center
Managenent, aware of her pregnancy, granted her request and
transferred Ms. MKnight. Mnagenent, in keeping with its
training policy and as a pre-requisite for all call center
enpl oyees, scheduled a training class session. Mnagenent
cal l ed and gave Ms. MKni ght several opportunities to report to
wor k and she refused.

37. It has not been proven that the enployer intended to
discrimnate in reaching the decision to term nate MKnight's
enpl oynent. Wiile there is sone evidence that both Erskin Nunn
and Kenpt Anderson nade conments about her pregnancy, there is
no evi dence of any connection between their coments and Ms.
McKnight's term nation. Ms. MKnight was termnated for her
failure to report to work, as instructed by her supervisor,
Robert d eeson, on August 25th, 26th and 27th of 1997, and he

termnated her for that reason. Speculation as to another cause

14



of her term nation, such as sexual comments by Erskin Nunn and
hi s subsequent term nation for sexual harassnment of other fenale

enpl oyees is insufficient to nake out a prinma facie case of

sexual discrimnation due to her pregnancy with regard to Ms.
McKni ght .

38. Because Petitioner failed to overcone her initial
burden, the remaining elenents of proof need not be addressed.
Accordingly, the evidence failed to denpnstrate the Respondent
engaged i n unlawful enploynent practices directed to Petitioner,
as defined in Section 760.10(1), Florida Statutes.

RECOMVENDATI ON

Based upon the findings of fact and the concl usions of | aw,
it is,

RECOVMENDED:

That a final order be entered which dism sses Petitioner's
cl ai mof discrimnation based upon her (sex) pregnancy.

DONE AND ENTERED this 6th day of June, 2001, in

Tal | ahassee, Leon County Fl ori da.

FRED L. BUCKI NE

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 6th day of June, 2001

COPI ES FURNI SHED

Azizi M Dixon, Cerk

Fl ori da Comm ssion on Hunan Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149

Donald C. Works, 111, Esquire

Ant hony J. Hall, Esquire

Jackson, Lewi s, Schnitzler & Krupman
390 North Orange Avenue

Suite 1285

Ol ando, Florida 32801-1641

Beth Mul ligan McKni ght
3083 Erskine Drive
Ovi edo, Florida 32765

Dana A. Baird, General Counse

Fl ori da Comm ssi on on Hunan Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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